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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No PLN/AC/STAX/REF/02/2020-21 dated 06.08.2020 issued

by Assistant Commissioner, CGST & Central Excise, Palanpur Division, Gandhinagar.
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asfiersat @ A vd war Name & Address of the Appellant / Respondent

M/s Tanu Motors Private Limited, Opp. Dharti Resort, Abu Highway, Palanpur-385001.
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
n appeal or revision application, as the one may be against such order, to the appropriate authority
e following way : ‘

FRER 1 Qe ande

Revifion application to Government of India :

(1)
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(i)

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Uit

Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delh
provi

(i)

- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
5o to sub-section (1) of Section-35 ibid :
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(i)
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

anotfer factory or from one warehouse to another during the course of processing of the goods In a

ware

(b)

on e

house or in storage whether in a factory or in a warehouse.

In case of rebate of duty of excise on goods exported to any country or territory outside India of
Acisable material used in the manufacture of the goods which are exported to any country or

territqry outside India.
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i} case of rebate of duty of excise on goc')'ds exported to any country or territory outside India of
L excisable material used in the manufacture of the goods which are exported to any country
[ territory outside India. ;
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 case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

—
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redit of any duty allowed to be utilized towartls payment of excise duty on final products under
e provisions of this Act or the Rules made there under and such order is passed by the
ommissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
ct, 1998.
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The above application shall be made in auplicate in Form No. EA-8 as specified under Rule, 9
df Central Excise (Appeals) Ruies, 2001 within 3 months from the date on which the order
dought to be appealed against is communicated and shall be accompanied by two copies gach
df the OIO and Order-In-Appeal. It should aiso be accompanied by a copy of TR-6 Challan
dvidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involvfé:d
i5 Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
lac.
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Appeal fo Custom, Excise, & Service Tax Appellate Tribunal.
(1) F7 vad affmm, 2017 @ amn 112 B srrla-

inder Section 112 of CGST act 2017 an appeal lies to :-
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(a) To the wast regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT} at
b floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
bther than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadrupiicate in form EA-3 as prescribed
Linder Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against {one
lwhich at least should be accompanied by a fee of Rs.1 .000/-, Rs.5,000/- and Rs.10,000/- where
Lmount of duty / penalty / demand / refund is upto 5 Lac, 5 L.ac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.
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(5)

(44)

in case of the order covers a number of crder-in-Original, fee for each O.1.O. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be-pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1894)

Under Central Excise and Service Tax, “Duty demanded” shall include:
{Ixxxii) amount determined under Section 11 D;

{Ixxxiii) amount of erroneous Cenvat Credit taken;,
{Ixxxiv) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
ity demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
[e."

Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
ct,2017/Integrated Goods and Services Tax"Act.2017/ Goods and Services Tax(Compensation to
) Act,2017,may file an appeal before the appellate tribunal whenever it is constituted within three
hs from the president or the state president enter office.
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ORDER-IN-APPEAL

M/s. Tanu Motors Pvt. Ltd., Opp. Dharti Resort, Abu Highway,

Palangur-385001 (Distt-Banaskantha) (hereinafier referred as ‘appellant’) has liled the

prese

it appeal against the Order-in-Original No. PLN/AC/STAX/REF/02/2020-21 dated

06.08 020 (hereinafter referred as ‘impugned order’) passed by the Asstt.

Com

2(i).

'Comx‘:Iissioner, CGST & Central Excise, Palanpur Division, Gandhinagar

issionerate (hereinafier referred as ‘adjudicating authority’j .

The facts of the case, in brief, are that the appellant was holding Service

Tax Registration No AACCT6023BST001 for providing various services. A refund

claim [amounting Rs.16,06,503/- was submitted by them on 03.03.2017 for the excess

servicp tax paid by them during the Financial Year 2015-16. It was the contention of the

appellant that they had provided service to Insurance Companies in relation to insurance

of velicles sold by them and Insurance Companies had given them commission, which

was i

cluded in income under labour charges and they paid service tax inadvertently. As

per Stl. No.1 of Notification No.30/2012-ST, in case of service provided by any person

carry

ihg the insurance business, 100% liability to pay service tax lies on the recipient, i.e.

the Irjsurance Companies. However, they paid the service tax by mistake though the

liabil

2(3ii).

ity of the payment of said tax was on the insurance companies.

The adjudicating authority vide the Order-in-Original

No.117/Ref/AC/S.Tax-2017-18 dated 07.11.2017, (i) rejected the refund amount of
Rs.11}89,519/- pertaining to the period April-2015 to January-2016 on the ground that the

same

is hit by time limitation under Section 11B of the Central Excise Act, 1944 and (i1)

rejectd the remaining amount of refund amounting Rs.4,16,984/- on the ground of non-

submission of document/invoices related to ‘Insurance Auxiliary Serviee’ for which the

subjegt refund claim was filed.

2(iii)

] Being aggrieved with the said Order-in-Original, the appellant preferred an

appedl before the then Commissioner (Appeals) who vide its Order-in-Appeal
(herefnafter referred as ‘OIA’) No. AHM-EXCUS-003-APP-0229-17-18 dated
28.04.2018 held as under :

“Hence the fuct that there is excess payment of service tax in the matter is fairly evident.
Now, whether this excess payment of service tax was the amount of service tax paid on
the income from insurance auxiliary servige or some other income is nol forthcoming




[ 41

(iv).

fan)

o

rder,
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Jrom the documents submitted, however, that is perhaps possible to ascertain from the
sample invoices that were submitied before the adjudicating authority but not considered
by him. Therefore, prima facie a case for refund of excess amount paid as service tax is
made out by the appellant before me as far documentary part is concerned and it was not
correct on part of the adjudicating authority to ignore the documents already submitted
by the appellant vide letter dated 05.06.2017. In fact, in the spirit of natural justice, the
adjudicating authority should have issued a show cause notice before rejecting the claim
as urged by the appellant. Therefore, not considering or discussing the documents
already submitted by the appellant and which seem (o Javour the appellant’s case is not
proper and for this reason, the matter needs to be sent back to the adjudicating authority
Jor fresh decision in the matter afier following the principles of natural justice.

5.2 With regard to applicability of time lime prescribed in Section 11B of the Central
Excise Act, 1944, [ find that Bombay High Court's decision in the case of Parijat
Construction v/s. Commissioner of C Ex., Nashik [2018(359ELT 113(Bom.)] is
applicable where tax is paid under mistake of law. Hon 'ble High Court has held in this
case that limitation prescribed under Section 118 of the Central Excise Act, 1944 is not
applicable to refund claims for serviee tax paid under mistake of law. Now the question
whether case on hand is about refund of service tax paid under mistake of law or rnot has
to be decided in the facts of the case to be ascertained by the adjudicating authority.
Therefore, for this reason also, the matter needs to be remanded.

6. In view of above, I set aside the impugned order and remit the matter back o
adjudicating authority for a fresh decision. The appeal is accordingly allowed by way of-
remand.”

In the remand proceedings, the adjudicating authority vide the impugned

rejected the refund claim of the appellant on the ground that as per the Chartered

Accountant’s statement, the Balance Sheet of the appellant has been revised exhaustively,

bl

owever, the same was not produced before the adjudicating authority. It has also been

=

—

nentioned in the impugned order that the appellant has not produced samples invoices

pised for ‘Insurance Auxiliary Services’ in the name of insurance companies, not

produced ledgers maintained in the name of insurance companies.

31

Being aggrieved with the impugned order, the appellant has filed the

present appeal on the following grounds :

(i) that the impugned order has been passed without Jollowing  the
Commissioner(Appeals) order and without following the directions contained
therein;

(ii) that the Commissioner(Appeals) has conceded that there is excess payment of

service fax in the matter and the same is required (o be verified from the copy of
invoies already submitted by them;

(iii) that the documentary evidences in the form of copy of sample invoices, ledger

duly certified by the Charlered Accountant Jor the amounts booked under
insurance has not been considered and no comments on it has been made;
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v) that liability of the adjudicating authority was limited to verification of documents -
and to compute the tax payable and tax already paid. . ‘
) that chartered accountant’s certificate is also submitted tc the effect that service
tax paid in excess has not been recovered from the customers:
1i) neither defect in the documents, submitted by them, have been pointed out nor the

authenticity of the documents are in question;

(yii) case law in the matter of M/s. 3F Indusiries Ltd. reported at 20200373}ELT 463-
Mad has been relied upon under which it has been held under para-7 that judicial
decipline may be observed and followed and merely accounting erntries or
methodology of accounting should not be majorly considered

4. Personal hearing in the matter was held on 17.02.2021 in virtual mode. Shri
M.H.Raval and Shri Mohanan V.V., both consultants, attended the hearing for the
appellgnt. They stated that adjudicating authority has gone beyond the direction of
Commjssioner (Appeals) while deciding the matter in remand proceeding. They
reiter:]led the submissions made in appeal memorandum and submitted additional
submigsions on 19.02.2021 under which they again submitted that the commission
receivgd from insurance companies had been included by them inadvertently in the .
~ labour [charges and payment of service tax was made by them. It was further contended
that expess payment of service tax has not been disputed by the adjudicating authority in
first ropnd of litigation. It was further argued that Commissioner (Appeals) has accepted
the exdess payment of service tax and also held that limitation is not applicable. It was
argued|that the direction of the Commissioner (Appeal) was to verify as to whether the
excess [payment of service tax was pertaining 4o Insurance Auxiliary Service or some
other service. It was argued that there was no other ground for rejection of refund
amounfing Rs.11,89,519/- except time-limit under the earlier order-in-original and that

for the femaining amount, documents have been submitted with adjudicating authority.

5(i). [ have carefully gone through the facts of the cases, the records/documents
available in the matter and the submissions made by the appellant in the appeal
memorgndum as well as at the time of personal hearing. I find that the issue regarding
the adrpissibility of Refund to the appellant has already been dealt with by the then
Commipsioner (Appeals) under the OIA supra. The matter was remanded back to the
adjudicating authority with specific direction to consider documents already submitted by
the appellant before the then adjudicating authority. [t was also directed to ascertain
whether c-ase on hand is about refund of service tax paid under mistake of law or not.
The adjudicating authority has not discussed and given his findings about what was
directed under the OIA supra. Hence, he has committed judicial indiscipline in as much

as he Has not complied with the direction of Commissioner(Appeals) in the remand
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proceeding. The case law in respect of M/s. 3F Industries Ltd. reported at 2020(373)ELT
#63-Mad, has also been relied upon by the appellant.  Hence, the matter needs to be
femanded back to the adjudicating authority to comply with the directions of
Commissioner (Appeals) contained in-OIA No. AHM-EXCUS-003-APP-0229-17-18
Hated 28.02.2018.

p(ii). In view of above discussion, it would be prudent that the matter is remanded
back to the adjudicating authority to pass an order afresh in the matter keeping in mind
the direction imparted in the earlier OIA supra and the direction contained in this order
Ind in view of the provision of Section 11B of the Central Excise Act, 1944 as made

pplicable to the service tax under Section 83 of the Finance Act, 1994,

9. The appeal of the appellant is disposed of accordingly.

o

bate :  .05.2021.
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Attested

Jitendra Dave)
(SJl.lperintendent (Appeal)
GST, Ahmedabad.
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